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There was a young lady of Wight
Who travelled much faster than light.
She departed one day,
In a relative way,
And arrived on the previous night.
1.

The Process of Innovation and Creativity
The late Stephen Hawking in his memorable work, A BRIEF HISTORY OF TIME2
discussed the concept of time travel popularized by H.G. Wells over a century ago.
At the time Henry George Wells wrote the TIME MACHINE3 in 1895 the concept of
Time as the fourth dimension after the spacial dimensions of length, width and depth
was unheard of, at least not until Albert Einstein published his paper on special
relativity in 1905. Although H.G. Wells portrayed the concept of time travel as
scientific fiction, Hawking observes that the first promising indication that the laws of
physics may accommodate time travel arrived in 1949 when a gentleman known as
Kurt Gödel introduced a new time-space hypothesis inherent in the general relativity
principle.4 Gödel proposed that the universe was rotating, and it was conceptually
possible for an astronaut to set out in a spacecraft and return to earth before he left.
Although it has since been verified that the universe is not rotating, science has
established that it is indeed expanding. Other more recent theories that seem to
allow for time travel into the past are the concepts of the interior of a rotating black
hole and space-time containing two cosmic strings that move past each other at
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great speed. It is generally acknowledged that to successfully engage in time travel
the subject must be able to move faster than the speed of light. Hawking states that
one way to break the speed of light barrier would be to warp space-time considerably
and thus to shorten the travel duration from point A to point B through a wormhole.5
I am certain at this point that you’d be wondering why this brief excursion into the
realms of theoretical physics, but time and again it has been verified that several of
our mind-bending achievements were initially attributable to an overactive
imagination eventually reduced into tangible form. From the electric lightbulb to the
latest

innovations

in

telecommunications

and

transmission

devices,

from

advancements in aeronautics, jet-propulsion and space travel to self-driving
autonomous vehicles, man continues to push the boundaries of what is possible
within a three-dimensional world and at each stage considerably shrinking the time
lag between advancements in technological innovations.6 The current juggernauts in
science and technological innovation and advancements realize the vital role that
foresight and deliberate planning play in attaining such global status as well as the
need to nurture individual creativity and innovation through the creation of an
enabling environment for these to thrive, and when necessary, based on drastic
measures.7
Apart from instituting a strong educational system, a love for learning, adventure, and
curiosity, the protection of these creative works through legal institutions/channels in
the form of intellectual property rights has been largely successful over the years. It
has been empirically proven that to encourage the continued generation of
technological innovation and creativity, it is expedient to allow the owners of various
types of IPRs to recover their investments over a reasonable time period after which
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these rights become available to the state/masses.8 This tacit understanding between
the state and the owners of IPRs is what facilitates the continued advancement of
society and the justification for the sometimes extensive rights accorded to rightsholders in this unique trade-off.9
Ironically, the developed countries at the forefront of enforcement of strong IP
regimes globally were not always so protective. In the not too distant past, most of
these countries barely recognized the IP rights of other countries and fought
stridently against the recognition of certain of these rights.10 A lot has changed over
the years with the clear appreciation of the role that IP protection can play in lifting a
country from the doldrums of poverty and deprivation to strong economic growth and
development. The seemingly sudden realization of this key factor partly culminated in
the establishment of the WTO and the annexation of various trade agreements
including an IP regime in the form of the TRIPS Agreement within the world trading
platform.11 This deviation from the path that led to the prosperity of most of the
leading developed nations (i.e., weak IP protection and use of protective measures)
and the prescription of divergent economic recipes to developing economies needs
to be properly understood and internalized as we strive to institute strong and robust
fiscal and economic policies. While we have a responsibility to protect IPRs as
broadly as possible, we also need to do so in a manner that facilitates our quest for
economic independence.12 The challenge faced by developing economies is figuring
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out how to properly balance the commercial demand for strong IP protection
alongside public interest needs.13
2.

The Nigerian IP System
Nigeria’s recognition of IP rights came alongside colonial rule and the need for the
colonial administration to effectively achieve its goal of commercial exploitation and
the acquisition of vital raw materials for their local industries.14 These form part of our
received English laws covering areas like patents and designs,15 copyright and allied
rights,16 trademarks and tradenames17 and merchandise marks.18 While these
various sub-heads are subject to varying legal principles and enforcement
mechanisms, IPRs are best viewed as an aggregation of rights. Consequently, a
single product can be capable of multiple IPR protection for maximum exploitation.19
While some of these rights are only recognized after the owners have complied with
certain formalities, others like copyright, trademarks and trade secrets do not require
compliance with registration or agency requirements. Patents have a validity period
of 20 years, the protection for copyrights vary depending on the nature of the right,
while both trademarks and trade secrets can exist in perpetuity once the relevant
mark remains in use or is renewed periodically20 and in the case of trade secrets, the
secrecy of the confidential information is preserved.21
As earlier stated, we have largely borrowed our IP regime and conceptual framework
from the western world and majorly without a good appreciation of the rationale and
foundational premise for most of the concepts we have adopted. In addition to the
adoption of enforcement strategies which may sometimes be inimical to our
developmental trajectory,22 we have for the most part neglected our peculiar
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environment and our unique innovative endowments and cultural heritage. Efforts to
recognize unique IPR protections for the expressions of folklore, traditional
knowledge, the deleterious effects of biopiracy, and the cultural heritage embodied in
stolen African art forms are veritable attempts to stall the dissipation of our unique
attributes and claw back what is rightfully ours. Because most of these uniquely
indigenous IPRs are not amenable to established IP concepts the need for a regime
of largely sui generis rights are necessary to ensure their recognition and
enforcement both nationally and globally.23
3.

Impediments to Innovation and Creativity
Although the country can boast of an arsenal of laws providing for the recognition,
protection and enforcement of IP rights, a cohesive articulation of an IP and
development policy for the country which proactively links up the divergent efforts
into a coherent, logical narrative remains lacking. To channel the vast possibilities of
IPRs, it is essential to have a plan of action, strategic preparation, reasonable but
firm time lines and the right individuals in positions of authority overseeing the
implementation of such policy initiatives.24 As the topic of this lecture suggests IPRs
contribute to the creation and innovation process in a quantifiable and perceptible
form. However, they are not ends in themselves but constitute only one facet of the
creative and innovative process which requires other factors to be actualized.
Consequently, the promulgation of laws regulating the various types of IPRs is
insufficient to propel the country to its desired destination of self-reliance and selfsufficiency.
According to a learned author,25
“Promoting innovation involves setting the strategy to generate
creativity, innovative products and processes and new service delivery
models. It entails putting in place an effective national innovation
system that generates ideas, creativity and inventiveness. It means
establishing a national innovation framework and infrastructure that
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produces a self-sustaining and indigenous innovation system. It
involves a paradigm shift to set up a critical mass of knowledgeable,
skilled, analytical, abstract thinking and problem solving workforce. It
involves nurturing an opportunity, recognizing technical and problem
solving workforce.”26
The absence of an enabling environment for creativity and innovation to thrive is one
of the most obvious impediments to a strong and sustainable economy.27 Some other
ostensible impeding factors would also need to be addressed.
3.1.

Archaic Laws: Apart from a few tweaks here and there, especially in copyright law,
the vast majority of our IP laws are in dire need of an overhaul. Efforts to accomplish
this have been on-going in a pragmatic and objective form since 199128 and till the
time of writing remain in abeyance. The Trade Marks Act has remained static since
1965, the Patents and Designs Act since 1970 and while the Copyright Act witnessed
some amendments in 1992 and 1999, respectively, a few more updates are
necessary. On the other hand, the Merchandise Marks Act has remained largely
intact since 1916 when it was enacted under the then colonial administration. Other
aspects of IPRs do not even enjoy statutory recognition like franchises29 and trade
secrets.30 The new Industrial Property Bill and the proposed amendment to the
Copyright Act are presently before the legislative houses awaiting review.31

3.2.

Poor Enforcement Mechanisms: Flowing from the lack of adequate and up-to-date
statutory regulation of IPRs is the twin aspect of enforcement. No matter how well-
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written the laws are, if they are not properly implemented and enforced they remain
ineffectual in achieving the envisioned legislative objectives.32 The problem of
inadequate enforcement is multifaceted and would encompass issues related to the
proper understanding and appreciation of IPRs, training and educating lawyers and
judges on the intricate nuances of IP law, empowering the government agencies and
parastatals like the Customs, the NCC, NAFDAC, NOTAP, SON etc., to function as
intended, allowing for co-ordination and collaboration between these agencies in the
fight against piracy and counterfeiting, embracing new technologies and enforcement
tools for improved efficiency and effectiveness. Under this rubric, the work of the
Patent, Designs and Trade Marks registry needs to be optimized for increased
efficiency and responsiveness.33
3.3.

Inadequate Regulatory Oversight: Because of inadequate funding and support
from government, the enforcement agencies are handicapped in their abilities to get
the job done! Most of these agencies, with perhaps the exception of the NCC, are not
nearly as effective as they should be either in sensitizing and enlightening the public
on their responsibilities and in carrying out frequent raids and enforcement activities
with more consistency and on a broader spectrum.34 The terms of reference of the
NCC is limited to the regulatory oversight of issues relating to copyright law and there
is no equivalent or comparable agency to the NCC for other types of IPRs.

3.4.

Indigenous Peculiarities/Challenges: As a fledgling economic entity in search of its
bearings,35 Nigerian citizens are not sufficiently empowered and supported in the
development, incubation and implementation of innovative ideas or in bringing
promising creative ideas to the market. So many start-ups fizzle out long before they
have barely begun, either due to lack of adequate funding or technical guidance from
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experts in the field. Such a stifling economic environment makes it extremely difficult
to harness the innate creativity and resourcefulness of the citizens towards
establishing an IP culture and a meaningful national innovation policy for the country.
Early this year our firm assisted in organizing and hosting the Nigerian version of the
very first global legal hackathon.36 It was a truly inspiring event that brought together
lawyers, law students, developers and app designers over a weekend to brainstorm
on issues affecting access to justice and legal administration in the country. It was
most deflating for the Nigerian contingent to the finals in New York to find little or no
support from stakeholders and custodians of our justice system in financing their trip
to Manhattan.37 This lack of support and encouragement is symptomatic of our selfinflicted challenges and is clearly detrimental to our developmental goals and
antithetical to the promotion of innovation and creativity in the country.
4.

Role of Universities and Institutions of Higher Learning as Incubators
A few weeks ago, I had the distinct privilege of speaking to a cross-section of law
students at the University of Ibadan about the importance of teaching IP law as a
subject in their faculty.38 My lecture underscored the vital role that institutions of
higher learning are required to play in nurturing the creative and innovative impulse
of our youth. Tertiary institutions are distinctly equipped to subliminally programme
into the subconscious minds of young members of our society the vital role that IPRs
play in a country’s development, of the need to respect the IPRs of others. 39 And as
budding law students, to equip them with the skills and knowledge required to
support our creators and innovators in actualizing their ideas and concepts into
tangible and useful objects. This process should ideally not be limited to the law
faculties but must extend to other departments and schools, to engineering, science
and technology students in varied and appropriate formats.
Within the university environment, issues normally arise regarding the ownership of
scholarly works, research projects, and inventions which typically involve multiple
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contributions, outside sponsorships and therefore ownership/inventorship disputes.40
Most Universities make provisions for such issues as well as the distribution of
income and royalties to all interested parties, inclusive of licensing and
commercialization efforts. If properly managed, these institutions can serve as
incubators and sources of new technologies and advancements in human learning.41
Our Universities should have a clear plan of action for these matters and collaborate
with the law faculties (especially the IP departments) in maximizing the benefits of
these opportunities both in the generation of much needed revenue and in supporting
the countries innovation and development policies. Some other modalities that could
be explored are forms of Open Source platforms and collaborative initiatives between
various institutions that leverages on their respective strengths for enhanced
turnaround and quickened actualizations of various creative ideations for the good of
our society.
5.

Licensing, Franchising and IP Monetization
These are the modalities through which the owners and users of IPRs leverage on
the benefits of innovative and creative ideas.42 Oftentimes, the originators of such
works are not in a position or financially and logistically capable of bringing their
works to the market. Being able to identify how and when a limited or permanent
transfer of ownership is indicated is essential in the IP monetization process. The
state may intervene in this monetization process under unique and peculiar
circumstances through compulsory licenses or through parallel imports where such
measures become necessary in pursuit of the welfare and wellbeing of the citizens
and government’s economic and national interests.43

6.

You and IP Law
For our nation to achieve our economic and developmental aspirations, we all need
to inculcate and imbibe an effective IP culture,44 grounded not only in an above
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average understanding of the value and role of IPRs, but in collectively supporting
the country’s national innovation policies in our own minute ways, with each sector of
the economy, the lawmakers, implementers and the private sectors contributing their
quota in systematic and purposeful ways towards the ideal society of our dreams. We
have ample examples from countries like Singapore, Korea, Hong Kong, Japan and
China to emulate and you as the lawyers of the next generation can take up this
vision, sustain it and bring this to fruition in a few short years of consistent efforts.
7.

Conclusion
Nigeria is currently ranked as 118 on the Global Innovation Index (having moved up
a notch from its position the previous year) when certain other African countries like
South Africa, Mauritius and Kenya, who are not as endowed rank much higher.45
Obviously, it is not that we do not have what it takes to achieve competitiveness on
the global level in terms of technological innovation and scientific advancement; we
just need to be deliberate and systematic in our efforts. Even though these
preliminary exertions (much like Time Travel) may appear elusive in the immediate
term, consistent and determined efforts can propel the country to great technological
heights. This is how other leading nations have attained their current enviable status
and there is nothing stopping us, except ourselves, from doing the same.

THANK YOU FOR LISTENING!

45
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